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Name & Address of the Appellant & Respondent

M/s. Swastik Ceracon Ltd.

al{ anfqz 3rfta arr?gr a arias sgra aar at as s am# # 4fa zrenRetf fa
al; T, er 3rf@rant at ar4la zr ga?terr sm4a wgd cpx x,qj"ffi % I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

,~ '{i'{qjJ'{ cpl' 9,..-fiftlffUT~ :
Revision application to Government of India :

(1) #ta sura zycn 3r@fr, 1994 cB7' tTTxT 3fdTRf .fm ~ ~ ~ * 6fR if
q@tar err al sq-rrr # mer urga # 3fdT@ yr)era 3mar 'sra fra, ,rd #I,
fct'ffi ~. ~ fcl'+n.T, -=ct)-~~.~ ta a,i rf, { fact : 110001 cn7'
at 6ft afezy

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 11 0 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) !lft 'iTcl' cBl'. ffi a# m a hat srR alar a fa# 'l-JD-sJlll'< ?:TT 3Fxr 451-<i©I~
if m fcl5x-fr -~0-sllll'< ~ ~ -~U,sjllJ'{ if 'iTcl' ~ '1f@ ~ -i:rpf if, at fhat a7urn IT ave
'qfg cIB fcl5x-fr 451-<i©I~ ii m fcl5x-fr -~0-s1i11-< ii m l--lTcl' ,Rau #hr s{ t 1

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(a) rra # as fa# rz zr var PJ;qffaa l=fR7f tR m 'iTcl' * fc!Pll-lf01 if~~
~ 'iTcl' tR Gara gc a Ra mmcit qaas fa#t vnz u qr i PJ;qffaa
21
(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.

(Tf)

(c)

zrf& urea mr rar fang f@ rd as (ur a per at) fufa fa5u <]<:IT

+ITc1' NI
In case of goods exported outside India export to NepaJ_or...B.b.~tan, without payment of
duty ea ST7-'>
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tf ~ '3cl!IG1 cC!" '3cl!IG1 ~ cB" :fTT'fR cB" ~ \JlT ~~ l=fRf cC!" ~ ~ 3ITT"
ha sr?gr ut z arr y fu # garR mg, rft r uRat IT
~ '# fcl"'ffi~ (.=i.2) 1998 tfffi 109 m~~ ~ 'ITT I
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) ~ \icl!IG.-J ~ (3flfrc;r) Pllf+Mcll, 2001 cB' frrlli:r 9 cB' 3RfTffi fc!Plf4t:c ~~
~-s #err mffl!T , hf smer a uR smar hf feta ft l=ffff cB" ~~-~~
3flfrc;r ~ cITT err-err mffllT cB' m~ ~~ fcl5"m 'G'fRT ~ I ~ m~ mm ~- cITT
j{.cZJ~ft~ * 3ic=rfu tITTT 35-~ # m-fur 'CJfl" # quart qd er er--6 'q1c'fR c#r >ffu
'4'r 6T4T ~ I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.

(2) Rf@G 3ma a mer ui ia a y car qtat am it tu 2oo/
pl gal #t urg sitiiav v GTg 'ff 'Gx:flGT mm 10001- cBt ffi~cBt
'G'lW I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

tr zye,h sqla zren vi hara 3r4)Rt +mznf@rawr # >ffu 3flfrc;r:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) a41 Urzyca sf@fr, 1944 cITT tITTT 35- uo~/35-~ cB' 3Rfl"@:

Under Section 358/ 35E of CEA, 1944 an appeal lies to:- .

(a) affaur ceris viif@ru ft mi+ ft zyc, at 3qrzca g tar
3ft6ft mrnrf@rawat f@a?lg 4f8alz cija i. 3. 3ffi. a. g, +{ fcft at vi

0

(a) the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block No.2,
R.K. Puram, New Delhi-1 in all matters relating to classification valuation and. ~Q
(~) -acra~~a qR=mct 2 (1) en aarg 3grm c#r 3ftfu;r , ~ * .:rr=@ # WlTI
zrca, a4hrla gr«a g hara r4la nzaferau (Rrez) #l ufa 2itu 4fen,
316l-JGl€11G # 3ii-2o, qea zrRuza #rag, aft Tar, 316l-JGl€11G-380016.

(b) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

(2) ~ -dtlllct.-J ~ (3flfrc;r) Pllll-llclcll, 2001 cITT tITTT 6 cB' 3RfTffi ~ ~-~-3 # m-fur
fag 3r4 37fl#ha +naf@erashi al +1{ 3r4ta # fag oft fhg mg 3mer #l a ufaji +fea
sgi sa zrca t in, ans #t "l-Jl1T 3ITT '&f1TT'llT 7T'llT~ ~ 5 c'lruf 'llT ~ cp1=f % cfITT
~ 1000/ - ~~ m7ft I uii sn zyca at in, ans #t "l-Ji.T aITT '&f1TT'llT ·rnr usfrr
Tg 5 c'lruf 'llT 50 c'lruf c'lcn 'ITT m ~ 5000 / - ffi ~ m1Tt I 'GTTIT ~ ~ cITT "l-Ji.T,
~ cITT "l-Jl1T 3ITT '&f1TT'llT ·Tzar u+fn 6T; 5o c'lruf 'llT ~ 'Gx:flGT % cfITT ~ 10000 / - ffi
3ft ztft I cITT ffi fl61lli:b xf~H-clx cB' -;:rr-r \9 ~\'.Sl1Pcba ~ ~ cB' x')q if ~~ cBT "GlRf I <16
lg Pen # fa#tIf14"1Pleb ~ cB" ~ c#r wm cITT m

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.s,90H~,;J~~,...ooo/
where amount of duty/ penalty / demand / refund is upto 5 Lac, 5 Lac _to ~9'J?ap).1i1q~~:o.~Qo_.q,Lac
respectively m the form of crossed bank draft 1n favour of Asstt. Reg1~Va~~\of ~:;0·}.,?tncm;;otany

!I ;;, ,1 <;}...J;,'(/ 3 ~'« .cs sGl1 •
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) rlJlllle>lll ~~ 1970 7:1"~ wfmr cBl"~-1 cB" ~~ fcp-q ~
sad mraa zu q 3rag zqenfenR fufzu qf@eat sm2gt ,@la at ya uft q
.6.so ht a zuraraz yca feae cut zr a1Rey

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) ga sj iif@err mai at fziarwma ar fzi 6t sit ft ea 3naff fur \iTTfil t
Git ft zca, #1 Gura zgea vi taraa 3r4)#tr nrnf@raw (aruffaf@) fzm, 1982 if
Rf2a er
Attention in invited to the rules covering 'these and other related matter contended in the0 _ Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) tflm ~lcKP,~ 3(=CJTa"~f<Kp vipara 3r4#trnfrawT (gfaa h sf 3r4iiami #
hc4tar 3nl era 3rf@fer, &&y #r err 39a3iaf fa#rzr(gin7-) 31f@0fzm 8(Ge&g #t..:,

viz1r 9) fecaia: a&..2&g 5ih Rt fa#tr 3f@)f@zr, &&&yrnra h 3iaiiahara at #ftra#st
r{&, arff#r a{ q±-fr 5rmmar 3ears ?&, serf fagr arrh 3iaifa srmr #rsrara
3rhf@a2zr?r availswk3f@rarzt
ah4tr3en glavihara# 3RfJTct" J:ITTT fcl;Q" 'JTQ" ~f<Kp,, *~ ~r@tc;rt

..:, ..:,

(i) tim 11 -g'r c);- 3iai fefffr zaa
(ii) ~~~~~~~

(iii) ~ a-;i:n fo.l llJ-11 cl JI cfi" ~ 6 cfi" 3RfJTct ~~

-» 37at azrf zrg fazrnrhnan fa4rr (@i. 2) 3rf@@zr,2014 h 3car ua fa# 3r4#tr7f@rat{ta
"+marf@arr#Gr rare 3rfvi 3r#traterasiztty

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to· Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) iaxf , zr 32r a 4fr3rh nf@awr hmar s< eyesm~~m c;ug fac11Ra m- a)"
;i,r.r f~11pw~~c); 10% 3ra1alaw3iziha av faaf@a ztasavs c); 10% 37a1arcrRtsra#

..:, ..:, ..:,

(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty ang,,P}~n~ltyj3:r>,_in dispute, or
penalty, where penalty alone 1s m dispute." J-(,/>~-;,~'.:-,,/?
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ORDER-IN-APPEAL

. This appeal has been filed by M/s Swastik Ceracon Ltd, Unit-1, S
No.149, At Palaj, Mehsana-Bechraji Road, Mehsana (hereinafter
referred to as "the appellant") against Order in Original

No.313/Reb/CE/DC/2014 dated 16.04.2015 (hereinafter referred to as "the
impugned order") passed by the Assistant Commissioner, Central Excise,

Mehsana Division (hereinafter referred to as "the adjudicating authority).

2. Brief facts of the case is that the appellant had filed a refund claim of
Rs.12,60,130/- on 27.08.2014 before the adjudicating authority on the
ground that they had paid the said amount wrongly during the course of

audit towards audit observation regarding (i) certain invoices on the basis of

credit taken are pertaining factory address and certain invoices are of office

address and the office address was mentioned at the time of excise

registration and (ii) the input service credit on outward GTA is eligible to

them as per definition of input service credit of input service. A show cause
notice dated 16.10.2014 was issued to the appellant for rejection of the said

refund claim on the grounds that the appellant have accepted the audit
objection and in turn they ·have paid the duty along with interest involved

therein without protest for concluding the litigation and also not issuing show

cause notice; that since all the proceedings has been concluded and once the
same has been settled, the issue cannot be reopened. The said show cause

notice was adjudicated by the adjudicating authority vide impugned order by
rejecting the said refund on the grounds mentioned in the show cause notice.

.o

3. Being aggrieved, the appellant had· filed the present appeal on the O
grounds that the audit report is only issued to them and it does not mean
that the appellant has accepted all the liability and it ends all the

proceedings. The benefit of right cannot be denied simply on the ground that
the issue was settled on the basis of payment made. The adjudicating
authority has not considered the reply submitted by them; therefore,

deciding the case ex-party is against the law.

4. A personal hearing in the matter was held on 10.12.2015 and Shri
M.A.Patel appeared for the same. He reiterated the grounds of appeal and

submitted additional written submission which also taken into consideration. ~

5. I have carefully gone through the facts of the case and submissions
made by the appellant. The case is relating to eligibility refund amount of
input service credit paid/reversed by the appellant during the course of audit.

5.1 Ind in the instant case that the appellant has nlea Ee@4#3Peep{ e" >amounting to Rs.12,60,130/- (service tax liability + interes gfggee$f,9f
amount paid/reversed towards service tax liability as rai .

\
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officer during the course of audit of their records. The said amount was

pertaining to service tax credit wrongly taken by them in respect of ()
invoices addressed to office and (ii) out transportation of GTA upto the place
of depots. The admissibility of the Cenvat credit availed by the appellant is

not the core issue in the present case, but whether the appellant is eligible

for refund of amount paid by them during the course of audit objection which

was closed as settled on the basis of payment made. The adjudicating

authority in the impugned order held that the appellant has paid/reversed

the amount after agreement with the audit observation raised by the audit

party and on the basis of their agreement the observation was settled as

closed by the department. On other hand, the appellant argued that only
details of audit report which showing the observation as settled was given to

them and accepting the liability by paying tax liability with interest at the

time of audit does not mean that it ends all further proceedings.

5.2 It is an undisputed fact that the appellant had debited the Cenvat

0 . credit with interest towards the revenue para raised by the audit officer. On

the basis of such payment, the disputed issue was closed by the audit officer

by issuing audit note. However, I feel that once the debit is made by the

appellant, there should be a legal obligation to initiate proceedings for
confirmation of the amount so paid. I find that as per provisions of Section
11 A(2) of the Central Excise Act, 1944, the person who has paid the duty
under clause (b) of sub-section (1) of section 11 A, shall inform the Central

Excise Officer of such payment in writing, who, on receipt of such

information, shall not serve any notice under clause (a) of that sub-section in

respect of the duty so paid or any penalty leviable under the provisions of

this Act or the rules made there under. Further, I also find that, the Audit

Manual prescribes a letter (Annexure-CE-X as per Central Excise & Service

0 Tax Audit Manual 2015 and Annexure-S as per Central Excise Audit Manual
2008) which is to be given by every assessee to the concerned Commissioner

in terms of Section 11 A (2) for waiver of show cause notice/penalty in. The
format of the said letter is as under:

DRAFT OF THE LETTER TO BEWRITTEN BY THE ASSESSEE UNDER
SECTION 11A (2) OF THE CENTRAL EXCISE ACT, 1944,

To,
The Commissioner
Customs, Central Excise and Service Tax,
Audit Commissionerate

Sir,
Subject: Letter given for waiver of show cause notice in terms of Section
11A(2) of the Central Excise Act, 1944- reg.

[] ye [Vl/S.,addle9S•
falling under the jurisdiction of Range and Di»isic@2.
do hereby state and request as under;

';\, ,

\," "see.
• -·e
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a) As per the provisions of Section 11A(1)(b) of the Central Excise Act,1944, where
any Central Excise duty has not been levied or paid or hasbeen short levied or short
paid or erroneously refunded, the person, chargeable with the Central Excise duty,
may pay the amount of such duty before service of notice on him under sub section
(1) of Section 11 A and inform the central excise officer in writing in terms of sub
section (2) of section.11 A, who, on receipt of such information shall not serve any
notice in respect of the amount so paid;
b) During the course of verification of our records/ returns, by the Audit team from
the office of Audit Commissionerate, it is observed that there is a
short payment/ non levy/ non - payment of duty I wrong availment of CENVAT
credit on account of reasons mentioned as per the Annexure enclosed hereto. We
have agreed to the points raised during verification / scrutiny and have paid the said
amounts of duty and/ or reversed the CENVAT credit of Rs. vide GAR-7
Chai/an No. CENVAT Register Entry No. dated . We
have also discharged the applicable interest liability.
4. In terms of the provisions of Section 11A (2) of the Central Excise Act,1944, we
request that the demand show cause notice may not be issued to us in this case and
no penalty may be imposed on us as the above short levy/ short payment I non levy.
/ non- payment/ wrong availment of Cenvat credit are not intentional on our part.
5. We request that the above issues may be treated as closed with this letter since
we have complied with the provisions of the Central Excise law. It is hereby
confirmed that this amount is paid voluntarily and no appeal will be filed against such
payment or we will not claim any refund in future.

.o
Date: _
Place'
Signatory

Yours faithfully

Signature CEO/ Director/ Authorised

·(Name & Designation)

5.4 In this instant case, I find on records that no such declaration

appeared to.be given by the appellant or obtained by the department.
Therefore, this office has issued letters in several occasions, lastly on
14.03.2016 to the adjudicating authority as well as the concerned Audit

Section of central excise Commissionerate to provide copy of the letter/

declaration, if any given by the appellant at the time of closure of audit
objection. However, no reply has been received from their end till. In the
circumstances, I feel that the amount so paid/reversed by the appellant has
not been appropriated and not properly settled the legal issue by the

department. Therefore, if the appellant later on noticed that they have
paid/reversed the amount wrongly during the course of audit observation,

they have all rights to file refund of such amount and the said refund claim

shall be allowed as per provisions of Section 11 B of the Central Excise Act.
Further, I find that likewise situation has been discussed in the case of M/s
Badal Chemicals Vs CCE Ahmedabad-1 by the Hon'ble Tribunal, reported in
2013 (291) ELT 399. In the said decision, the Hon'ble Tribunal, by following
decision in the case of M/s Lark Wires and Infotech Ltd (2008- 231-ELT 154
Tri), it has been held that if an assessee has correctly availed the Cenvat
credit and is directed to reverse the same by audit officers on the ground
which is not examined by them, it would amount to forcibly directing the

appellant to reverse the Cenvat credit. The Hon'ble Tribunal also~d3f,~t..,..
the reversal of Cenvat credit during audit observation was not a G~Jtis'Je{Ff.:::;~

I.$:,;, cg-,...1~ r
any legal process. {%, P%st z= a ±:,.%

-s k! " 's· e eecs $1 o, •'¥ 1HueAew?ggere
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5.5 Further, in the case of NSP Electronics Ltd reported in 2016 (331) ELT
451 (Bang), the Hon'ble Tribunal has held that "once the debit is made at the

instruction of the audit team, the Revenue is under legal obligation to initiate
proceedings for confirmation of amount in question, by deciding the legal
issue. In absence of any proceedings to appropriate the amount provisions of

Section 11 B CEA not applicable and appellant is entitled to refund",

5.5 In view of above discussion and applying ratio of the above cited

decisions, I set aside the impugned order and allow the appeal filed by the

appellant with consequential relief.

)Al
(UMA SHANKER)

COMMISSIONER (APPEALS-I)
CENTRAL EXCISE, AHMEDABAD

Attested

o 2«lo)91
(Mohanai.7j
Superintendent (Appeals-I)
Central Excise, Ahmedabad

R.P.A.D.

To
M/s Swastik Ceracon Ltd,
Unit-1, S No.149, At Palaj,
Mehsana-Bechraji Road, Mehsana

20/05/2016

Copy to:-
1. The Chief Commissioner, Central Excise Zone, Ahmedabad.
2. The Commissioner, Central Excise, Ahmedabad-III
3. The Addl,/Joint Commissioner, (Systems), Central Excise, Ahmedabad

III
4. The Dy. / Asstt. Commissioner, Central Excise, Division- Mehsana,

Ahmedabad-III
5. Guard file.
6. P.A (Commissioner-Appeals-I) file.




