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Name & Address of the Appellant & Respondent
M/s. Swastik Ceracon Ltd.
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India :
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(i A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :
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(i) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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(b)  In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.
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(C) In case of goods exported outside India export to Nepal or_Bhutan, without payment of
duty. ek
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(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the

Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount invoived is more than Rupees One

Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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(@)  the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block No.2,
R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.
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(b)  To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(j) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be agg,ggnpgnieQ against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,00’0@"§@@ﬁ§;ﬂ;@@00/-
where amount of duty / penaity / demand / refund is upto 5 Lac, 5 Lac to 50@%\‘@‘ hﬂjboﬁ‘@/ TSQ\Lac
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-| item of
the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shali include:

(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(i) amount payable under Rule 6 of the Cenvat Credit Rules.

>Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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payment of 10% of the duty demanded where duty or duty an
penalty, where penalty alone is in dispute.”
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ORDER-IN-APPEAL

~ This appeal has been filed by M/s Swastik Ceracon Ltd, Unit-1, S
No.149, At Palaj, Mehsana-Bechraji Road, Mehsana (hereinafter
referred to as “the appellant”) against Order in  Original
No.313/Reb/CE/DC/2014 dated 16.04.2015 (hereinafter referred to as “the
impugned order”) passed by the Assistant Commissioner, Central Excise,

Mehsana Division (hereinafter referred to as “the adjudicating authority).

2. Brief facts of the case is that the appellant had filed a refund claim of
Rs.12,60,130/- on 27.08.2014 before the adjudicating authority on the
ground that they had paid the said amount wrongly during the course of
audit towards audit observation regarding (i) certain invoices on the basis of
credit taken are pertaining factory address and certain invoices are of office
“address and the office address was mentioned at the time of excise
registration and (ii) the input service credit on outward GTA is eligible to
them as per definition of input service credit of input service. A show cause
notice dated 16.10.2014 was issued to the appellant for rejection of the said
refund claim on the grounds that the appellant have accepted the audit
objection and in turn they ‘have paid the duty along with interest involved
therein without protest Afor concluding the litigation and also not issuing show
cause notice; that since all the proceedings has been concluded and once the
same has been settled, the issue cannot be reopened. The said show cause
notice was adjudicated by the adjudicating authority vide impugned order by

rejecting the said refund on the grounds mentioned in the show cause notice.

3. Being aggrieved, the appellant had filed the present appeal on the
grounds that the audit report is only issued to them and it does not mean
that the appellant has accepted all the liability and it ends all the
proceedings. The benefit of right cannot be denied simply on the ground that
the issue was settled on the basis of payment made. The adjudicating
authority has not considered the reply submitted by them; therefore,

'deciding the case ex-party is against the law.

4. A personal hearing in the matter was held on 10.12.2015 and Shri
M.A.Patel appeared for the same. He reiterated the grounds of appeal and

submitted additional written submission which also taken into consideration.

5. I have carefully gone through the facts of the case and submissions
made by the appellant. The case is relating to eligibility refund amount of
input service credit paid/reversed by the appellant during the course of audit.

hm

5.1 I find in the instant case that the appellant has filed t
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officer during the course of audit of their records. The said amount was
pertaining to service tax credit wrongly taken by them in respect of (i)
invoices addressed to office and (ii) out transportation of GTA upto the place
of depots. The admissibility of the Cenvat credit availed by the appellant is
not the core issue in the present case, but whether the appellant is eligible
for refund of amount paid by them during the course of audit objection which
was closed as settled on the basis of payment made. The adjudicating
authority in the impugned order held that the appellant has paid/reversed
the amount after agreement with the audit observation raised by the audit
party and on the basis of their agreement the observation was settled as
closed by the department. On other hand, the appellant argued that only
details of audit report which showing the observation as settled was given to
them and accepting the liability by paying tax liability with interest at the
time of audit does not mean that it ends all further proceedings.

5.2 It is an undisputed fact that the appellant had debited the Cenvat
credit with interest towards the revenue para raised by the audit officer. On
the basis of such payment, the disputed issue was closed by the audit officer
by issuing audit note. However, I feel that once the debit is made by the
appellant, there should be a 'Iegal obligation to initiate proceedings for
confirmation of the amount so paid. I find that as per provisions of Section
11 A(2) of the Central Excise Act, 1944, the person who has paid the duty
under clause (b) of sub-section (1) of section 11 A, shall inform the Central
Excise Officer of such payment in writing, who, on receipt of such
information, shall not serve any notice under clause (a) of that sub-section in
respect of the duty so paid or any penalty leviable under the provisions of
this Act or the rules made there under. Further, I also find that, the Audit
Manual prescribes a letter (Annexure-CE-X as per Central Excise & Service
Tax Audit Manual 2015 and Annexure-S as per Central Excise Audit Manual
2008) which is to be given by every assessee to the concerned Commissioner
in terms of Section 11 A (2) for waiver of show cause notice/penalty in. The

format of the said letter is as under:

DRAFT OF THE LETTER TO BE WRITTEN BY THE ASSESSEE UNDER
SECTION 11A (2) OF THE CENTRAL EXCISE ACT, 1944,

To,

The Commissioner

Customs, Central Excise and Service Tax,
Audit Commissionerate

Sir,
Subject: Letter given for waiver of show cause notice in terms of Section
11A(2) of the Central Excise Act, 1944- reg.
I/ We M/s , address E—
- falling under the jurisdiction of Range and Di .Js@’ﬁ j?{\
do hereby state and request as under:- //V TS O
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a) As per the provisions of Section 11A(1)(b) of the Central Excise Act,1944, where
any Central Excise duty has not been levied or paid or hasbeen short levied or short
paid or erroneously refunded, the person, chargeable with the Central Excise duty,
may pay the amount of such duty before service of notice on him under sub section
(1) of Section 11 A and inform the central excise officer in writing in terms of sub
section (2) of section 11 A, who, on receipt of such information shall not serve any
notice in respect of the amount so paid;

b) During the course of verification of our records / returns, by the Audit team from
the office of Audit Commissionerate , it is observed that there is a
short payment / non levy / non - payment of duty / wrong availment of CENVAT
credit on account of reasons mentioned as per the Annexure enclosed hereto. We
have agreed to the points raised during verification / scrutiny and have paid the said
amounts of duty and / or reversed the CENVAT credit of Rs. vide GAR-7
Challan No. / CENVAT Register Entry No. dated . We
have also discharged the applicable interest liability.

4. In terms of the provisions of Section 11A (2) of the Central Excise Act,1944, we
request that the demand show cause notice may not be issued to us in this case and
no penalty may be imposed on us as the above short levy / short payment / non levy.
/ non- payment / wrong availment of Cenvat credit are not intentional on our part.

5. We request that the above issues may be treated as closed with this letter since
we have complied with the provisions of the Central Excise law. It is hereby
confirmed that this amount is paid voluntarily and no appeal will be filed against such
payment or we will not claim any refund in future.

Yours faithfully

Date:
Place: Signature CEO / Director / Authorised

Signatory
-(Name & Designation)

5.4 In this instant case, I find on records that no such declaration
appeared to be given by the appellant or obtained by the department.
Therefore, this office has issued letters in several occasions, lastly on
14.03.2016 to the adjudicating authority as well as the concerned Audit
Section of central excise Commissionerate to provide copy of the letter/
declaration, if any given by the appellant at the time of closure of audit
objectio'n. However, no reply has been received from their end till. In the
circumstances, I feel that the amount so paid/reversed by the appellant has
not been appropriated and not properly settled the legal issue by the
department. Therefore, if the appellant later on noticed that they have
paid/reversed the amount wrongly during the course of audit observation,
they have all rights to file refund of such amount and the said refund claim
shall be allowed as per provisions of Section 11 B of the Central Excise Act.
Further, I find that likewise situation has been discussed in the case of M/s
Bodal Chemicals Vs CCE Ahmedabad-1 by the Hon’ble Tribunal, reported in
2013 (291) ELT 399. In the said decision, the Hon’ble Tribunal, by following
decision in the case of M/s Lark Wires and Infotech Ltd (2008~ 231-ELT 154~

Tri), it has been held that if an assessee has correctly availed the Cenvat (@/

credit and is directed to reverse the same by audit officers on the ground
which is not examined by them, it would amount to forcibly directing the
appellant to reverse the Cenvat credit. The Hon'ble Tribunal als%dgﬁ-at
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the reversal of Cenvat credit during audit observation was not a ganghiSioR-o;

any legal process. i
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| 5.5 Further, in the case of NSP Electronics Ltd reported in 2016 (331) ELT
451 (Bang), the Hon'ble Tribunal has held that “once the debit is made at the
instruction of the audit team, the Revenue is under legal obligation to initiate
proceedings for confirmation of amount in question, by deciding the legal
issue. In absence of any proceeéiings to appropriate the amount provisions of
Section 11 B CEA not applicable and appellant is entitled to refund”.

5.5 In view of above discussion and applying ratio of the above cited
decisions, I set aside the impugned order and allow the appeal filed by the

appellant with consequential relief.

(U%SHANKER)
COMMISSIONER (APPEALS-I)
CENTRAL EXCISE, AHMEDABAD

Attested
0/05/2016
24N o
O (Mohanan V. 15)
A Superintendent (Appeals-I)

Central Excise, Ahmedabad
R.P.A.D.

To

M/s Swastik Ceracon Ltd,
Unit-1, S No.149, At Palaj,
Mehsana-Bechraji Road, Mehsana

N & ARt

. ’
Copy to:-
1. The Chief Commissioner, Central Excise Zone, Ahmedabad.

2. The Commissioner, Central Excise, Ahmedabad-III

3. The Addl./Joint Commlssmner, (Systems), Central Excise, Ahmedabad-
III

4, The Dy. / Asstt. Commissioner, Central Excise, Division- Mehsana,

Ahmedabad-III
Guard file.
P.A (Commissioner-Appeals-I) file.
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